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INTRODUCTION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Report Purpose This special report explains why I qualified my auditor’s report 

on the financial statements of the Consolidated Fund for the year 
ended March 31, 2008.  It also explains why I have been 
persuaded that the $6.8 million receivable from Union Asset 
Holdings Limited under the performance bond for the Berkeley 
Institute capital construction project is a valid receivable in the 
financial statements.  

  
Audit Mandate 
 

The Bermuda Constitution Order 1968 and the Audit Act 1990 
provide the legislative mandate for the Office of the Auditor 
General.  Specifically, section 6 of the Audit Act provides the 
mandate for annual audits of financial statements.  The mission of 
the Office, derived from that mandate, includes to add credibility 
to the Government’s financial reporting.   

  
Audit Committee The Government’s Audit Committee established under section 5 

of the Audit Act reviewed this report.  The Committee’s role 
includes reviewing and discussing with me drafts of my public 
reports, and communicating to Cabinet any matters the 
Committee believes should be brought to Cabinet’s attention. 
This helps ensure that Cabinet is aware of, and not surprised by, 
the contents of my public reports. It also complements the 
reporting process outlined in section 4 of this report whereby 
senior administrators are able to apprise their Ministers of matters 
to be reported related to their areas of responsibility. I wish to 
thank the members of the Committee for their valued input. 
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 The members of the Audit Committee are:  
   
Name 
 

Position Employer 

   
Mr. Thomas E.C. Miller, CA, 
Chairman 
 

Partner PricewaterhouseCoopers 
Chartered Accountants 

Mrs. Pamela Greyson, CGA, 
Deputy Chair 
 

Vice President HLN Enterprises 

Mr. Kirk Davis, CA 
 

President & CEO CAPITAL G Trust Limited 

Mr. Tim Marshall, LL.B. 
 

Partner Marshall Diel & Myers 
Barristers & Attorneys 
 

Mr. Ronald E. Simmons, CPA 
 

Partner Moore, Stephens & Butterfield 
Chartered Accountants 
 

Mr. Ottiwell Simmons, JP 
 

  

The Honourable Paula Cox, JP, 
MP  (ex-officio member) 

Minister of Finance 
 

 

   
   
  
  
Initial findings During the audit of the financial statements of the Consolidated 

Fund, I became aware of material expenditures being made by 
two Ministries that I was unable to audit satisfactorily. The 
problem was that there was insufficient appropriate document-
ation or approvals to support the payments.  I alerted the Ministry 
of Finance to these problems and, in accordance with professional 
auditing standards, extended my audit procedures. In particular, I 
sought to determine why the Government’s policies and internal 
controls that are designed to ensure that expenditures are made 
only with proper authorization and with adequate support failed to 
prevent the situations revealed by my audit.  

  
 My extended audit procedures revealed persuasive evidence of 

inappropriate behaviour and seriously compromised internal 
control systems. The internal controls that should have prevented 
such behaviour were rendered ineffective by ministerial 
intervention and failure by senior civil servants to carry out their 
responsibilities, and in some cases, to resist actual or perceived 
ministerial pressure. 

  
Qualified audit 
opinion 

These audit findings led me to question the appropriateness of 
many of the transactions involved. Accordingly, my auditor’s 
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(section 6) report on the financial statements of the Consolidated 
Fund for the year ended March 31, 2008 contains a qualified 
opinion. It states that my examination indicated deficiencies in 
internal control over the expenditures of a capital project whose 
capital development expenditures for the year and period 
subsequent to the year-end but prior to the audit report date 
totalled $13,243,881 and whose total authorized funding budget 
is $78 million.  In addition, my examination indicated deficiencies 
in the internal controls over the purchasing and the valuation of 
certain services totalling $5,512,742.  These deficiencies have led 
me to question the propriety of certain transactions relating to the 
capital project and the purchase of the services.  As a result, I 
was unable to determine whether adjustments might be necessary 
to current expenses, capital development expenses, deficit, work 
in progress, and accumulated deficit or additional note disclosure 
that may be necessary.  

  
 In my view, the seriousness of the above warrants the issuance of 

a special report to the House of Assembly. 
  
Reporting Mandate Section 12 of the Audit Act allows me to issue special reports to 

the House on any matter that I believe warrants such a report.  
The Act suggests that special reports are appropriate where 
matters come to my attention that, in my opinion, warrant an 
immediate report to the House.  

  
 With regard to the $6.8 million receivable from Union Asset 

Holdings Limited, the public attention and comment it has 
received, the impact that not paying it would have on the fairness 
of the 2008 financial statements of the Consolidated Fund, and 
the impact that paying it would likely have on the Bermuda 
Industrial Union, persuaded me to comment on it in this report. 

  
Reporting Format More detailed explanations for the conclusion outlined above are 

included in this report under the following headings: 
1. Ministry of Works and Engineering 
2. Department of Tourism 
3. Berkeley Performance Bond 
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 A combination of events, both during and after the contract for 
the construction of the new Magistrate’s Courthouse and 
Hamilton Police Station was executed, led me to have misgivings 
about the appropriateness of some of the payments subsequently 
made under the contract.  The audit covered a period during 
which two Ministers and two Permanent Secretaries served, the 
Hon. Dennis Lister and Dr. Derrick Binns prior to December 
2007, and the Hon. Derrick Burgess and Mr. Robert Horton after 
that date. 

  
  
Tendering process The tendering process was designed to give smaller Bermudian 

construction companies an opportunity to team-up with larger 
suitably qualified overseas companies.  The Ministry received ten 
expressions of interest and pre-qualified five.  Two were “teams” 
and three were large companies with suitable experience 
operating in Bermuda.  

  
 In my 2002 annual report, I predicted that if potential contractors 

suspect that the Government’s tendering process is compromised 
or unfair, they would not invest the time and money needed to 
prepare detailed quotations.  This would eventually translate into 
fewer bids, less competition, and therefore higher costs.   

  
 
From the beginning, 
efforts were made to 
expedite matters 

On June 14, 2007 the five pre-qualified bidders were invited to 
submit detailed tenders by August 31, 2007.  Bid packages were 
issued on July 23.  Some bidders expressed concern that the 
deadline was too tight, and it was extended to September 14, 
2007.  Despite this extension, only two organizations submitted 
detailed tenders. 

  
The contractor 
recommended to 
Cabinet was not the 
one that the 
Ministry’s 
evaluators had 
recommended 
 

The Ministry’s Chief Architect evaluated the two tenders and 
recommended that the contract be awarded to a Bermuda 
company with experience with recent large construction projects 
in Bermuda.  However, a Cabinet Memorandum dated October 
30, 2007 showed that Cabinet was invited to consider instead, and 
it recommended, that the contract be awarded to a team bidder 
operating under the name of Landmark Lisgar Construction 
Company Ltd. Lisgar Construction was the Canadian partner in 
the Landmark Lisgar team.  The Cabinet memorandum indicated 
that cost-wise, the two bids were comparable.  

  
 
Cabinet may not 
have been provided 
with all the facts 

The Cabinet decision appears to have been based mainly on two 
Cabinet Memoranda that were prepared by the Ministry of Works 
and Engineering, dated October 23 and 30, 2007.  The October 23 
memorandum states that Landmark Lisgar failed to complete the 
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required cost break-down by elements.  Without this information 
it is difficult for the Ministry to assess their bid.  Normally such 
an omission would render the bid as insufficient.  The October 30 
memorandum, for the meeting at which the decision was taken, 
pointedly does not mention the deficiencies mentioned in the 
October 23 memorandum, or that the Ministry’s Chief Architect 
had reservations that had caused him to consider Landmark 
Lisgar’s bid to be “non-responsive”.  For example, the October 30 
memorandum did not explain to Cabinet that Landmark Lisgar 
had not submitted a detailed cost breakdown of the project, a 
compulsory requirement for a detailed bid 

  
 
Negotiations 
continued after the 
decision to award 
the contract 

After the Cabinet’s decision and before a contract was signed, 
there were further negotiations with Landmark Lisgar.  These 
included obtaining and agreeing an itemized cost breakdown of 
the project, and determining whether the contractor could obtain 
bonding for the project. 

  
 In my judgement, the above issues should have been settled 

before the decision was made to award the contract. 
  
 
 
 
There were also 
reservations about 
Lisgar’s experience 

A pre-construction meeting held in Toronto on November 27, 
2007 included visiting facilities that Lisgar had constructed.  At 
that time, the Ministry’s Project Manager expressed concern 
about the appropriateness of Lisgar’s experience.  The facilities 
visited were 15 years old and unlike the facility to be constructed 
in Bermuda.  Requests to visit a more recent and similar facility 
that was shown in Lisgar’s brochure were evaded; it was later 
found that Lisgar’s involvement in constructing that facility had 
been relatively minor. Lisgar’s most recent construction project 
had been in central Asia, and the facility built was also unlike the 
proposed Bermuda facility. The Project Manager communicated 
her reservations about the appropriateness of Lisgar’s experience 
to the Ministry’s Permanent Secretary. 

  
 The contract with Landmark Lisgar was signed on December 5, 

2007. 
  
 
 

Because the Attorney-General’s Chambers was not familiar with 
this type of construction contract, the Ministry used a law firm to 
draft and advise on it.  From this point on, however, the Minister 
instructed that future legal services related to the project should 
be acquired from the Attorney-General’s Chambers.  This caused 
a problem later when the Attorney-General’s Chambers declined 
to help draft a tender acceptance letter because it had not advised 
on the drafting of the contract. 



1. MINISTRY OF WORKS AND ENGINEERING 
 

2008 Special Report – Auditor General of Bermuda  7 

  
  
Commencement of 
construction 
operations 

Following the Toronto pre-construction meeting on November 
27, 2007 (noted previously), the Permanent Secretary instructed 
that site clearance begin as soon as possible.  Hoardings were 
erected around the construction site on November 30, 2007, and 
clearance began on December 1.  This was four days before the 
contract was signed and 51 days before the contractual start date.  
Excavation began before the excavation contract was tendered 
(and it was never subsequently tendered) as required by the main 
contract.  Why all the hurry to get started before all the legal 
documents were in place and the Government’s interests thereby 
protected?  According to a corroborated internal Ministry 
memorandum, the start date was accelerated so that the public 
would see activity before the approaching general election. 

  
 The bid package provided to bidders on the contract included a 

detailed report by geotechnical engineers on the geological 
characteristics of the construction site.  The report was based on 
extensive boring, open pit and other soil investigation methods.  
The report was designed specifically to give potential bidders a 
thorough understanding of the rock and soil conditions they 
would encounter when constructing the building’s foundations. 
Despite this, when work began, the contractor reported that the 
rock under the site was harder than expected, requiring additional 
drilling.  This issue was brought to the attention of the Permanent 
Secretary and when the new contract was signed a provision was 
made to reimburse the contractor for delay claims related to 
geotechnical difficulties.  I question the legitimacy of paying a 
delay claim related to “hard rock” when it is clear the contractor 
knew, or should have known, the geotechnical details on the build 
site well before it submitted its bid to the Ministry. 

  
  
Contract changes 
 
 
 
 
 
 
Exit the Canadian 
partner 

As stated above, the contract with the Construction Manager 
(Landmark Lisgar) was signed in December 2007.  By the late 
summer of 2008, however, work was behind schedule.  Relations 
between the Canadian and the Bermudian partners in Landmark 
Lisgar had deteriorated, and eventually the Canadian partner 
departed (or was pushed out).  This left Landmark, a small 
company with no experience with construction projects of this 
size, as the sole contractor.  On October 23, 2008 Landmark 
Lisgar Construction Company Ltd., changed its name to LLC 
Bermuda Ltd.   

  
 The new contract provided for LLC to receive an advance 
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The new contract 
allows much more 
scope for cost 
overruns 

payment of $600,000.  As explained to me, “This advance 
payment of $600,000 was used to assist LLC in maintaining 
positive cash flow and so that it could continue seamlessly with 
the construction of the Magistrates Court/Hamilton Police Station 
building.  The making of this advance was considered by W & E 
to be absolutely necessary for these purposes.” This was eleven 
months into a 30-month project that was at least four months 
behind and the contractor was already experiencing cash flow 
problems and needed a cash injection! The request may have been 
absolutely necessary in order to ensure the survival of the 
Government’s contractor of choice, but the cabinet choice was for 
a company that should have been vetted by W & E as being 
financially capable of undertaking this project. 

  
 The new contract does not require LLC to provide a performance 

bond, a requirement not necessarily carved in stone, but 
alternative risk-reducing options, such as retentions, would 
require a financially strong, viable contractor.  We found no 
evidence that the Ministry undertook an investigation and analysis 
to ensure that LLC had the financial resources to support this 
contract. Indeed, our findings showed that LLC does not have 
such resources and is unlikely to be able to carry the project 
without significant Government financial concessions, such as 
upfront and accelerated payments.  I notice that retentions have 
increased for the time being but I would not be surprised to see 
retentions decreased over the course of the project in order to help 
the cash flow of LLC.  

  
 The new contract also has brought about a change in how 

progress on the construction site is reported to the Permanent 
Secretary.  Under the original contract, the Ministry’s Department 
of Architectural Design and Construction received copies of all 
correspondence, progress reports and meeting minutes to enable it 
to monitor the project’s progress.  Since the new contract was put 
in place, technical control at this level has been removed and this 
information now goes directly to the Permanent Secretary. 

  
 
 
 
 

What concerns me most as an auditor, however, is the failure of 
the new contract to require LLC to provide invoices with every 
progress payment submission.  Although the new contract does 
provide both the Ministry and the Certifying Architect with the 
ability to demand this sort of financial information from LLC if 
they wish, it does not require this supporting evidence at the time 
of making the application for payment.  To date, under the new 
contract, $6.5 million has been paid without verifying amounts to 
receipted invoices.  While I am aware that many fixed cost 
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contracts may not require full back-up upon payment application, 
those contracts would be between corporations an/or private 
individuals and the money they are spending is theirs.  In the 
public sector the money being spent is public money and greater 
diligence is required.  In my opinion, this is a high-risk area and a 
public sector contract should always require full supporting 
evidence for every payment. 

  
  
Monthly progress 
payments 

The Ministry employed a Canadian firm of architects (the same 
firm that designed the courthouse/police station) to examine and 
certify the reasonableness of progress payment requests submitted 
by the Contract Manager.  Payment requests had to be certified 
before they were processed for payment.   

  
 By late October, work on the construction project continued to be 

behind schedule.  On several occasions, the Ministry’s Project 
Manager and Certifying and Chief Architects expressed concerns 
about the legitimacy of some of the costs being claimed by 
Landmark Lisgar.   

  
 
$2.7 million of 
progress payment 
claims were 
disallowed 

The first seven payment requests submitted by Landmark Lisgar 
for work to October 31, 2008 totalled $12.8 million.  Of this 
amount, the Certifying Architect refused to certify more than $2.7 
million, usually because the claims were not supported by 
adequate documentation (suppliers’ and sub-contractors’ invoices 
etc.).  However, on the Permanent Secretary’s instructions, 
$384,000 of these unsupported claims were processed.  It should 
be noted here that Government policy (Financial Instructions) 
prohibits the Ministry paying construction cost claims that have 
not been certified by a certifying architect, and this policy is also 
included in the contract.  I see nothing in the new contract to 
prevent the $2.7 million that was rejected in the first seven 
payment requests from being filtered into the unsupported claims 
in future requests. 

  
 Another claim that the Certifying Architect refused to certify 

related to a $10.7 million administration fee which was included 
in the $72.9 million contract price.  The contract called for this 
fee to be paid throughout the project as a percentage of the work 
completed.  However, Landmark Lisgar persistently calculated 
this fee on a straight-line basis in its progress payment claims.  If 
paid, this would have accelerated considerably the payment of the 
administration fee and, unless the project comes in on time, the 
administrative fee would be fully paid before the project was 
completed. 
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 During the summer of 2008, the Minister instructed that 

Landmark Lisgar be allowed to charge the administration fee on a 
straight-line basis, even though this was not in accordance with 
the contract. At that point the Certifying Architect ceased 
certifying administration fees and, in a September 4, 2008 letter to 
the Ministry’s Chief Architect, expressed concerns about the 
Minister’s decision.  It is disturbing to note that a December email 
from the Permanent Secretary to the Ministry’s Chief Architect 
states that the Minister is instructing the Chief Architect to alter 
the Certifying Architect’s September 4 letter to indicate that 
allowing the contractor to charge administration fees on a 
straight-line basis was a Ministry decision, not a Ministerial 
decision.  My audit indicated that the Minister was involved at 
below-Permanent-Secretary-staff-levels within the Ministry that 
supports my position that this was a Ministerial decision.   

  
 
Documentation to 
support progress 
payments was 
inadequate  

Late in 2008, the Ministry engaged a new firm of architects to 
certify progress payments. The new firm operated under the terms 
of the new (December 2008) contract.  I am aware that the new 
Certifying Architect visited the construction site to view the status 
of construction.  $3.2 million in November’s progress payment 
request was certified.  Since it was for November, however, the 
$3.2 million fell under the original contract which required 
supporting documentation. Nevertheless, the request was 
processed under the new contract and therefore was supported by 
little or no documentation (invoices etc.) to demonstrate the 
validity of the materials and subcontract work included therein.   

  
 
More than $665,000 
paid that was not in 
accordance with the 
contract 

In addition, the claim for work done in November as certified by 
the new Certifying Architect included more than $665,000 for 
administration fees calculated on a straight-line basis. This 
calculation was retroactive to the beginning of the project and 
was, therefore contrary to the requirements of the contract that 
covered work to the end of November (when the new contract 
was signed).  It is now becoming obvious what these accelerated 
administration fee payments are for.  In the process, the financial 
prudence necessary to protect the Government’s position is being 
eroded in an effort to inject cash into an under-financed 
contractor. 

  
 This certified claim also includes $829,475 related to “General 

Requirements”, i.e., costs related to insurance and performance 
bond premiums. I have difficulty understanding this claim 
because the Ministry paid Landmark Lisgar $960,000 for 
insurance and bonding when the project began.  The $960,000 
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was partial payment on a contractual price of $1,430,000. I 
understand the insurance purchased with these funds under the 
original contract is still in force, although the bond is not. Leaving 
aside that I might have, therefore, expected to see some evidence 
of a proportional refund of the bond premium as a result, I am 
more concerned about the $829,475 noted above.  It is a payment 
on a total $1.9 million for General Requirements under the new 
contract. However, since the insurance under the original contract 
is still in force and there is no bond purchased under the second 
contract, I do not understand what the $1.9 for General 
Requirements, i.e., insurance and bond, under the new contract is 
for.  So far I have been unable to get a satisfactory answer from 
the Ministry. 

  
 Since these findings came to my attention before I had signed off 

on the Fund’s March 2008 statements, I consider them a 
subsequent event issue. At this point, I informed the Ministry of 
Finance the lack of appropriate documentation to verify the 
validity of the payments, and the breakdown of key controls at 
critical times would likely result in me qualifying my professional 
auditor’s opinion on the financial statements of the Consolidated 
Fund.  

  
 
The contract is to   
be changed 

On January 23, 2009, I informed the Minister of Finance of my 
concerns.  Later that month the Financial Secretary instructed that 
the new (December 2008) contract be amended to include the 
documentation and access to information requirements contained 
in the original (December 2007) contract.  However, Payment 
Certificate 10, which was submitted in February, does not follow 
this instruction.  I understand, however, that the Contractor has 
since been instructed to supply all backup documents not supplied 
with past requests for payment, and to include them with all 
future request for payments. 

  
Withdrawal of 
Ministry co-
operation 

In early February 2009, as I was finalizing this report, I received 
two letters from the Permanent Secretary of the Ministry of 
Works and Engineering. The Permanent Secretary informed me 
that the Minister had instructed him to advise me that he had 
received legal advice that questioned whether I was lawfully 
authorized to conduct an audit at this stage of the construction 
work.  He also stated that the Minister had rescinded his earlier 
instruction that the Ministry should give my auditors the fullest 
cooperation in the course of their work.  He asked me to inform 
my staff to discontinue communicating with Ministry personnel. 

  
 The Minister’s withdrawal of co-operation with the audit process 
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is unprecedented.  It is unconstitutional.  It also is contrary to 
section 14 of the Audit Act which states, The Auditor General is 
entitled in the exercise and for the purpose of his functions…to 
request that he be supplied with any explanation, information or 
assistance which he may reasonably require for the performance 
of his functions…and any person to whom a reasonable 
demand…is properly directed shall comply with the demand.  

  
 In response, I informed the Permanent Secretary that I consider 

his actions an unacceptable contravention of section 14 of the 
Audit Act.  I also drew the Permanent Secretary’s attention to 
section 20 of the Audit Act which states that a person who…fails 
or refuses to fulfil his duty under section 14…commits an 
offence…for which he may be prosecuted summarily and, if 
convicted…is liable to a fine…or to imprisonment….  Finally, I 
gave the Permanent Secretary until 3:00 pm, February 11th, to 
withdraw his direction to his staff or I would commence 
proceedings under section 20.  

  
 By letter on February 10, 2008, the Permanent Secretary informed 

me that he had instructed the staff of the Ministry of Works and 
Engineering to co-operate fully with my auditors. 

  
Conclusions In my view, the above series of events indicates that at various 

stages the Minister and Permanent Secretary of Works and 
Engineering interrupted and compromised key internal controls 
designed to protect the Government’s rights and assets.  The 
events cast doubt on the propriety of some of the payments to 
Landmark Lisgar/LLC. 

  
 In addition, the Minister’s and Permanent Secretary’s attempt to 

obstruct the Auditor General in the performance of his duties is 
clearly detrimental to the audit environment.  The resulting 
deterioration increases a range of audit processes that involve 
time and resources.  It also demonstrates how fragile is the 
Auditor General’s independence.  I shall continue this discussion 
in my upcoming 2008 Annual Report. 

  
Audit continues The audit of capital projects continues. 
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 Work performed by the Government’s Internal Audit function led 

to concerns about certain payments for the provision of tourism 
advertising by the Department of Tourism.  Extended auditing 
procedures subsequently employed by my Office led me to have 
misgivings about the appropriateness of some of those payments. 

  
  
Background In 2004, the Department contracted with GlobalHue, an American 

advertising agency, to arrange for the performance of services … 
in connection with the preparation and placement of advertising 
for…leisure travel, group and incentive travel, and travel trade. 
GlobalHue contracts with media-buying agencies to place 
advertising with media vendors such as print, radio and television 
companies. Pursuant to the contract, GlobalHue receives annually 
a fixed fee and is prohibited from adding any further mark-ups to 
invoices submitted for advertising purchased.  The media buying 
agency most used by GlobalHue under this contract is Corner-
stone Media, another American company.   

  
 For 2006, the Department of Tourism provided GlobalHue with a 

budget of $10.0 million to be spent for the above-mentioned 
purposes, plus a fee of $1.4 million for doing so. 

  
 The Department’s contract with GlobalHue allows GlobalHue to 

prebill the Department in time for GlobalHue to meet the payment 
dates of media and to earn any cash discounts offered.  

  
 When or after the advertising occurs, the media vendors bill 

Cornerstone, Cornerstone bills GlobalHue for the media vendors’ 
charges plus its own mark-up, and GlobalHue in turn bills the 
Department for charges submitted by Cornerstone.  At that time, 
any difference between the amount that GlobalHue prebilled the 
Department, and the actual amounts charged by Cornerstone, 
should be reconciled.   

  
 As Auditor General, I have no legal or other authority to require 

GlobalHue or Cornerstone to provide me with records or 
information. However, the contract requires GlobalHue to 
maintain accurate and detailed records of expenditures and 
liabilities incurred in connection with the advertisements it places 
for the Department, and to give the Department access to those 
records, subject to certain conditions and limitations. I would 
expect the Department to obtain from GlobalHue the 
documentation needed to demonstrate that the expenditures it 
incurs under the contract are valid and reasonable. 
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Audit findings and 
conclusions 

I have misgivings about the appropriateness of some payments to 
GlobalHue for the following reasons: 

  
Prepaying is not 
allowed … 

• Prebilling for goods and services, except where unavoidable, 
is prohibited by Government policy as set out in the 
Accountant-General’s Financial Instructions. 

  
… and unnecessary 
 

• GlobalHue pays Cornerstone after the adverts are run, so I see 
no reason why GlobalHue needs to be paid in advance. 

  
 • Advance payments remain with Global Hue and do not 

percolate down to the media buyer were discounts can be 
obtained. 

  
 • No instances were observed where the Department was the 

beneficiary of discounts earned by paying early. 
  
 
 
The Department 
cannot verify the 
amounts it is billed 

• Cornerstone does not provide GlobalHue, and GlobalHue 
does not provide the Department, with copies of media 
vendors’ invoices.  The Department is, therefore, unable to 
verify that the amounts it is billed are correct.  It also makes a 
mockery of the contractual right of the Government of 
Bermuda or its authorized representative to inspect and audit 
the books, accounts and records of GlobalHue. 

  
 
GlobalHue was 
reluctant to provide 
vendors’ invoices … 

• GlobalHue has consistently refused to provide media vendors’ 
invoices to support their billings. In a written response to an 
earlier Department request, it stated that we do not require 
Cornerstone to provide us with copies of invoices…from 
media outlets, that’s their business. 

  
 
… but after much 
pestering …  

• Following repeated requests from the Department (at the 
prompting of my auditors), GlobalHue informed the Depart-
ment that Cornerstone was refusing to provide the requested 
media vendors’ invoices.  Without seeing media vendors’ 
invoices, I have to wonder how GlobalHue could ensure that 
its client (the Department) was not being overcharged.  One 
would assume that was one of the services for which the 
Department was paying $1.4 million.  

  
 
 
… eventually did 

• After still further delays, I informed the Ministry of Finance 
that the Department’s inability to obtain copies of media 
vendors’ invoices created an unacceptable limitation of my 
audit’s scope, one that could result in a qualification in the 
auditor’s opinion on the Consolidated Fund’s financial 
statements.  Shortly thereafter, copies of the invoices were 
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provided.  
  
 • The media vendors’ invoices show that Cornerstone’s mark-

ups during 2008 varied considerably. On some it was minimal 
and for others it was as high as 171% and 186%.  A Corner-
stone representative informed my auditor that the 171% and 
186% mark-ups represented Cornerstone’s profit margin but 
should not be viewed in isolation.  She said the average mark-
up for the year was more like 30%.   

  
 
 
Mark-ups and 
administration fees 
together appear 
extraordinarily 
generous 

To test this assertion, at my request the Department prepared 
a schedule of all Cornerstones’ invoices for the year, and the 
mark-ups charged.  Overall, the mark-up for all services 
billed by Cornerstone averaged 51%.  I understand that a 
more normal industry agency commission is 15%.  In my 
view, a 30% mark-up would be high.  A 51% mark-up is 
excessive and raises suspicions.  Add to this the annual fee of 
$1.4 million ($1.62 million in 2009) for the work that 
GlobalHue does and the total amount the Department pays for 
arranging and placing advertising appears to be 
extraordinarily generous. 

  
Department may 
have paid $1.8 
million too much 

• If the agency commissions on the advertisements placed and 
billed by Cornerstone had been 15%, the Department would 
have paid approximately $1.8 million less for its broadcast 
media buys during 2008. 

  
 
 
 
Credit not received 
for advertising that 
did not occur 

• The audit revealed that the Department does not always 
receive credit when prepaid advertising is cancelled or 
otherwise does not occur.  For example, on the Minister’s 
instructions the Department sponsored a televised basketball 
game in New York involving Howard University.  Part of the 
$80,000 prepaid to GlobalHue was for two 30-second 
advertising slots during the game.  I was informed that a 
subsequent check by the Department revealed that the adverts 
were not shown.  Whether GlobalHue received a refund is 
unknown, but I can find no record that the Department did. 

  
 
Director who 
pressed to receive 
invoices “resigned” 
with a severance 
package 

• I was informed that a previous Director of Sales & Marketing 
“resigned” in 2007, shortly after he began pressing GlobalHue 
to obtain copies of media vendors’ invoices.  GlobalHue 
considered that the Director’s actions constituted micro-
managing the contract.  Under the terms of a confidentiality 
agreement, the Director of Sales & Marketing received a 
severance settlement which, including unused vacation 
entitlement and vested pension contributions, totalled more 
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than $440,000.  
  
 
 
 
 
 

The Civil Service and normal expectations of employment 
have rules and regulations governing the dismissal of public 
employees who are non-performing, under-performing or 
improperly performing.  Applying those rules to the Director 
of Sales & Marketing would suggest a payment upon 
dismissal of $132,750.  Any additional payment would be as 
arranged with the Head of the Civil Service.  A payment of 
$440,000, therefore, raises questions. 

  
 • While I am indebted to some senior Department officers for 

their cooperation during the audit, some appeared to have only 
a marginal understanding of their accountability responsib-
ilities for the payments they were approving.  Even those who 
did raise concerns about the payments they were asked to 
approve, eventually approved them.  Our audit findings 
indicated that they felt pressured to do so by what they viewed 
as the close relationship that GlobalHue has, and the influence 
it has, with the Minister of Tourism and Transport.   

  
  
Conclusions In my view, the above findings and conclusions combine to cast 

considerable doubt on the relationship between the Department of 
Tourism and GlobalHue and the value for money obtained by the 
Department of Tourism for its advertising dollar.  They also cast 
doubt on the ability or willingness of some Department officials 
to ensure that key internal controls operate effectively at critical 
times. 
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Background In a special report to the House of Assembly dated October 2002, 
I expressed concern about the propriety of the performance bond 
provided by the contractor for the Berkeley Institute capital 
construction project.  The bonding company was Union Asset 
Holdings Limited, a wholly owned subsidiary of the Bermuda 
Industrial Union.  My concerns were investigated by the Police.  
In 2008 they reported that nothing was amiss.  

  
  
 Following a series of construction delays and other problems, the 

contractor was dismissed.  The contractor sued the Government 
and the Government countersued.  The matter went to arbitration  
and hearings were completed in December 2007.  The 
Government was awarded $13.2 million damages against the 
contractor, about half of which ($6.8 million) would be 
collectable from the bonding company if the contractor could not 
pay the award. The arbitrator also ordered the contractor to 
reimburse the Government for legal costs of $2.4 million.   

  
 As disclosed in Note 18 to the financial statements of the 

Consolidated Fund at March 2008, the $8.8 million due from the 
contractor has been recorded as an amount receivable, less an 
allowance of the same amount because the contractor’s ability to 
pay is doubtful.  However, because the performance bond is 
collateralized by the buildings of the Bermuda Industrial Union, 
the $6.8 million collectible from Union Asset Holdings Ltd is 
recorded as an account receivable that the Government expects to 
collect.  

  
 As readers of my public reports have probably discerned, I have 

always harboured doubts about whether the security for the 
performance bond was real and whether the purchase of the bond 
was not just some scheme to extract $700,000 from the public 
purse.  Here’s why.   

  
 In most countries, there are features of nature, buildings and even 

organizations which, because of their national, historical or 
cultural significance, are protected.  Their continued existence is 
inalienable, and is often ensured by a National Trust, or simply by 
the public perception that life without them would be unthinkable.  
In Bermuda, our beaches, Sessions House and Government House 
probably fall within this category.  The King Edward VII 
Memorial Hospital might also fall within this category, not 
withstanding that in 1998 it was used as collateral for a $20 
million loan as if, if the Hospital failed to meet its obligations 
under the borrowing, the Government would sit back and allow 
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the bank to foreclose on the Hospital.  Nevertheless, legal niceties 
prevailed over logical deduction and the transaction was not 
viewed as a Government guarantee thus excluding the borrowing 
from the calculation of national debt.  

  
 Pursuing this line of thought further, I am persuaded that the 

Bermuda Industrial Union might be viewed by many as an 
organization, life without which in Bermuda would be 
unthinkable.  For this reason, I had doubts that any Government 
would, by prosecuting a claim for $6.8 million against Union 
Asset Holdings Limited, inflict perhaps fatal damage on the 
Bermuda Industrial Union.  

  
 I expressed these views at a meeting with the Minister of Finance 

on January 23, 2009, noting that they appeared to be supported by 
the fact that a year had passed since the arbitrator’s award with no 
apparent efforts to collect.  My concern was that if the 
Government did not intend to exercise its rights under the bond, 
then the $6.8 million should not be recorded as a valid amount 
receivable in the financial statements of the Consolidated Fund.   

  
 To my surprise, the Minister informed me that Government had 

indeed begun efforts to collect this debt.  (I asked for and was 
later provided with a solicitor’s letter to that effect, dated January 
13, 2009.)  (Appendix  2)  Still not entirely convinced, I asked the 
Minister if this was really a serious attempt to collect the amount 
due from Union Asset Holdings under the performance bond.  
The Minister assured me this was a serious attempt. 

  
 Based on the contents of the solicitor’s letter and the Minister’s 

assurance, plus the assurance of the Financial Secretary as 
provided in the Government’s representation letter to me, I 
accepted the $6.8 million as a valid receivable of the 
Consolidated Fund.  
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I 'nion Asset Holdings Ltd
clo Irott & Duncan
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20 Brunswick Street
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Dear Sirs

Rc: Pro Active Management Systems Ltd

We act for the Government of Bermuda and write to demand payment from you of' $6.8
million under the bond dated 4 June 200 I made between PrcAactive vlunagemcnt
Systems J .td ("PAMS"), Union ASSL:l Holding Ltd and the Government of Bermuda. [his
bond supported a construction contract bet ween PAivlS and the Government of Bermuda
dated -l June 200 I. as amended, relating to the construction of the new Berkeley Institute
School.

As you will doubtless be aware from the participation hv the Bermuda Industrial Union in
the arbitration proceedings between PA:\lS and the Government. which took place before
a tribunal comprising Professor John LIT, Mr Anthony Canham and Mr Hugh McCornbs,
P.\lvfS was held by the arbitrators to have been in breach of rhe construction contract,
such as to enable the Government 1<1\\ fully to terminate that contract.

The Arbitral Tribunal held in its award dated 6 October 2006 that PA:v1S was in breach
(inter alia) of:-

• its obligation to suppl> sufficiently sufficient properly skilled workers:
• Its obligation to pay sub-contractors: and
• Its failure to provide a base line schedule.

Till' .\rbitral Tribunal determined in its final award elated l-l December 2007 that
Proactive should pay the Government of Bermuda $13.212,·+38 within 28 days together
with 85% of the Governmcnts costs of the arbitration, The costs awarded to the
Government were subsequently taxed in the amount 01' $2"+08.385.70. Accordingly.
PA \1S is liable to the Government of Bermuda ill the JIl10Ll11l of ~ 15,6~O.8~J
(~13.212,438 on the' award. plus the tax costs of S:2..f08,3R5. 70) plus interest at 7% post
award.

Bermuda British Virgin Islands Cayman Islands Dubai Hong Kong London Moscow Singapore
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We enclose copies of the hond and the arbitral awards Ior your inforrn.uion.

\Vc require Union Asset Holding Ltd to make payment of S6.8milliotl under the Dona
within 14 days. Failing payment. steps will be taken to compel payment 4Jf this slim

\\ ithout further notice.

Yours faithfully

CONYERS DILL & PEAR.;vlAN

Encls,
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